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Introduction 

The Gramm-Leach-Bliley Financial Services Mod-
ernization Act (the Act) was enacted on November 
12, 1999. Section 305 of the Act required the fed-
eral banking agencies (the Agencies) to prescribe 
and publish in final form, consumer protection 
regulations that apply to retail sales practices, so-
licitations, advertising, or offers of insurance 
products by depository institutions or persons en-
gaged in these activities at an office of or on behalf 
of the institution.  It directed the Agencies to in-
clude specific provisions relating to disclosures, 
advertising, sales practices, the physical separation 
of banking and nonbanking activities and domestic 
violence discrimination.  

In addition to directing the Agencies to publish a 
regulation for the sales of insurance products, the 
Act establishes rules governing regulation of cer-
tain functionally regulated entities, including 
insurance companies. These rules govern when and 
how you may examine and request reports from 
organizations engaged in insurance activities. (See 
the discussion on functional regulation later in this 
Section).  

OTS, the Office of Comptroller of the Currency, 
the Federal Deposit Insurance Corporation, and the 
Federal Reserve Board issued a joint final rule en-
titled, “Consumer Protection for Depository 
Institutions Sales of Insurance” (ICP rule) on De-
cember 4, 2000. It took effect on October 1, 2001. 
OTS codified the rule at 12 CFR 536.  The final 
rule applies to all retail sales practices, solicita-
tions, advertising, or offers of any insurance 
product or annuity by a depository institution or 
any person that is engaged in such activities at an 
office of the institution or on behalf of the institu-
tion.   

This Section discusses various aspects of the regu-
lation and how it relates to mitigating consumer 
protection issues that may arise from insurance 
sales activities.   

Insurance Activity 

The business of insurance sales is an area federal 
thrift institutions have engaged in through related 
organizations, such as service corporations.  

Therefore, the area of insurance sales is not a new 
form of business to the thrift industry.  An institu-
tion may engage in insurance activities for several 
reasons.  These include the potential to increase 
earnings through fee income, promote cross selling 
opportunities of services and products, and diver-
sify its investments.   

Insurance activities, like any other business activi-
ties, present a variety of risks to the institution and 
to consumers.  Risks to the institution include 
regulatory, reputation, market share, and legal. 
Consumer risks involve purchasing insurance 
products through misleading sales practices used to 
confuse and blatantly deceive a consumer.  An ex-
ample of this is selling an insurance product or 
annuity to a consumer by representing that the 
product is fully insured by the FDIC.  This is a 
misleading sales practice that leads consumers to 
misunderstand the actual nature of the insurance 
product.  

Thrift institutions may participate in insurance ac-
tivities through a variety of organizational 
structures.  In this section, we discuss the main 
types of organizational structures through which 
the thrift institution or person(s) at an office of or 
on behalf of the institution, solicits, advertises, of-
fers, or sells insurance products or annuities.  The 
Agency also discusses (in detail) the permissibility 
of insurance sales and types of insurance products 
in the Thrift Activities Handbook, Section 720 – 
Insurance.  

Permissible Insurance Activities  

Thrift institutions may provide insurance products 
or annuities to consumers through a variety of de-
livery arrangements.  In this section, we discuss the 
following types of sales arrangements: 
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• Direct sales (includes sales through an operat-
ing subsidiary).  

• Third-party arrangements: 

∗ Affiliate sales 

∗ Non-affiliate sales. 

∗ Service corporation sales. 

Direct Sales 

Federal thrift institutions may engage in the sale of 
credit life and disability insurance, and fixed-rate 
annuities on an agency basis (solely upon order 
and for the account of customers). When exercis-
ing this authority, the thrift institution must comply 
with all applicable federal, and state laws, as well 
as certain policies and conditions imposed by the 
OTS.    

Third-Party Arrangements 

OTS permits thrift institutions to enter into third-
party arrangements to sell or offer insurance prod-
ucts or annuities. Third-party arrangements 
provide an institution with the expertise and ser-
vices it otherwise would have to develop or 
purchase. Additionally, the range of products and 
services offered by third parties can address the 
specific needs of the institution.    

In establishing these arrangements, the thrift insti-
tution may look to affiliated or nonaffiliated third 
parties to market or sell insurance products.  

Sales of an Affiliate’s Insurance Products 

The sale of an affiliates’ insurance or annuity 
products by a thrift institution is a growing busi-
ness practice.  Over the past several years, the 
Agency has granted federal thrift charters to sev-
eral insurance companies.  In the current financial 
service arena, insurance companies have taken on 
diverse business purposes.  Generally, the business 
plans call for interstate marketing activities and 
cross selling of insurance services to customers of 
the thrift institution. 

Sales of a Nonaffiliate’s Insurance Products 

Nonaffiliate third party arrangements are not new 
to thrift institutions.  Institutions have used non-
affiliated third parties to perform a variety of ser-
vices and functions. The most common ones being 
loan servicing, internal loan review, compliance 
reviews, external audits, as well as a multitude of 
others. With the ever-changing financial services 
industry, many thrift institutions look to non-
affiliate third party arrangements to provide insur-
ance products and/or annuities. Institutions view 
these arrangements as a business strategy for gain-
ing a competitive edge in their marketplace by 
producing and delivering products that customers 
may go elsewhere to purchase.  

Service Corporations 

Service corporations provide an institution with a 
variety of benefits, one of which is the ability to 
conduct a variety of insurance activities on a pre-
approved basis.  An institution’s service corpora-
tion can establish a licensed insurance agency 
through which it may sell automobile, health, life, 
property, credit life, and mortgage life and disabil-
ity insurance, and fixed rate annuities. 

A service corporation may also rely on a third 
party arrangement to market, sell, or otherwise 
provide insurance products or annuities. These ac-
tivities can be conducted at the thrift institution or 
branch offices. However, if an institution utilizes 
its service corporation’s third party vendor to pro-
vide sales of insurance products or annuities, 
neither thrift management nor service corporation 
management can abdicate responsibility for main-
taining oversight of the program to the third party 
vendor.  

Controlling Risks Associated with Third-Party 
Arrangements 

Regardless of the type of third party arrangement  
(affiliate, nonaffiliate or service corporation) the 
institution uses to conduct its insurance or annuity 
sales program, institution management must estab-
lish a comprehensive compliance-monitoring 
program to control all aspects of the sales program 
and to ensure compliance with all applicable laws 
and regulations. 
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Institutions engaged in or planning to engage in the 
sale of insurance products or annuities through 
third parties, must exercise sound management 
practices and appropriate due diligence when im-
plementing an insurance sales program; including, 
the assurance that sales activities are performed in 
a responsible manner. Keys to responsible selling 
activities are adequate consumer protection, quali-
fied employees, and appropriate sales practices by 
sales representatives. Additionally, there must be 
effective internal controls to facilitate both sales 
and their oversight.  

An important element of controlling third party ar-
rangements are the terms of the written contract or 
agreement between the parties. Management must 
ensure the agreement outlines what the institution 
and third party provider will do to market and sell 
insurance products or annuities; identify the duties 
and responsibilities of each party; describe third 
party activities permitted at an office of or on be-
half of the institution; specify the duties and 
responsibilities of employees; identify training to 
be performed, and indicate compensation arrange-
ments.   

An institution relying on a third party arrangement 
(affiliated or nonaffiliated parties) must understand 
its role in the compliance process and closely 
monitor the arrangement to ensure compliance with 
the terms of the written agreement, applicable 
laws, and regulations. Active oversight by man-
agement is required to ensure third party sales 
representatives are not conducting inappropriate or 
prohibited sales practices targeted at confusing 
consumers looking to purchase an insurance prod-
uct or annuity. This type of oversight must include 
implementation of policies, procedures, and inter-
nal controls that identify the role of third party 
providers, and address areas of risk presented by 
their sales activities. The adequacy of manage-
ment’s internal controls for monitoring and 
managing compliance in addressing areas of risk is 
the primary focus of OTS’s review.   

Compliance Risks in Selling Insurance  
Products  

The most critical element in developing or entering 
into a program to sell insurance or annuities is that 
management recognize and understand the poten-
tial risks associated with such a program.   

These risks may include the following: 

• Consumer protection risk. Prohibited sales 
practices, misleading advertisements, or failure 
to provide proper disclosures misinforms con-
sumers and sows confusion that leads buyers 
to misunderstand the insurance product or an-
nuity being purchased.  Failure to afford the 
consumer protections required by law under-
mines consumer welfare and increases 
dissatisfaction that erodes customer loyalty.  
Consumer protection risk includes the hazards 
associated with litigation expenses and dam-
ages arising from the assertion of individual 
causes of action.   

• Reputation risk. The institution’s reputation 
may suffer from inappropriate sales practices.  
Reputation risk is the risk arising from nega-
tive public opinion. This risk may affect the 
institution’s ability to establish new customers, 
or to continue servicing existing customers.  

• Regulatory risk. The institution has regulatory 
exposure for noncompliance with applicable 
laws and regulations, including the imposition 
of fines by state insurance regulators. 

• Counterparty risk. An institution exposes itself 
to this type of risk when using a third party 
provider to conduct insurance or annuity sales. 
To limit this type of risk, an institution must 
establish monitoring to assure the counterparty 
is meeting its compliance standards and that 
sales activities are performed in a responsible 
manner.   

Institution management must identify and under-
stand these risks, given the structure of the 
institution’s insurance or annuity sales program 
and then must take appropriate steps to manage 
those risks. 

Background Information on Functional 
Regulation  

The Gramm-Leach-Bliley Act established rules, 
referred to as functional regulation, designed to 
minimize duplicative regulatory oversight of cer-
tain functionally regulated entities. Insurance 
companies and insurance agencies are included in 
the list of functionally regulated entities. Their 
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primary regulators are the State insurance com-
missioners. However, with respect to the sale of 
insurance by depository institutions, the Act di-
rected federal banking agencies to adopt 
regulations concerning consumer protections and 
to directly oversee these regulations (See Part 536 
of the OTS regulations).  

Essentially, functional regulation does not impede 
your ability to examine insurance sales activities 
carried out by thrift institutions or thrift holding 
companies for compliance with the ICP rule.  

However, it may affect your ability to examine af-
filiates that are functionally regulated entities 
engaged in selling insurance or annuities at an of-
fice of or on behalf of a thrift institution.   

Under functional regulation a banking agency may 
require reports from, examine, and take certain 
other actions with respect to affiliates that are 
functionally regulated entities, if certain conditions 
apply. You should consult with your regional of-
fice and review the latest agency guidance 
regarding examining functionally regulated entities, 
before finalizing your examination plan. 

Information Sharing Agreements 

As part of functional regulation, the Act encour-
aged information sharing among all regulatory 
agencies to reduce and prevent regulatory overlap.  
Accordingly, the Agency and the National Associa-
tion of Insurance Commissioners (NAIC) 
developed and approved an information sharing 
agreement that has been executed by virtually all 
state insurance commissioners. The agreement cov-
ers the sharing of certain types of information 
between OTS and state insurance regulators, and 
outlines the standards that are followed in order for 
information sharing to take place.  

Consumer Protection Concerns  
Relating to Insurance Sales 

Prohibited Sales Practices 

Although the ICP Rule prohibits certain sales prac-
tices by institutions or by anyone selling insurance 
products or annuities at an office of or on behalf of 
the institution, State insurance laws may afford 

additional consumer protections. State insurance 
regulators can consider certain sales practices not 
addressed by the ICP rule as being unethical or il-
legal. If you identify such practices, refer potential 
state law violations through your regional office to 
the State insurance regulator for action.  

As mentioned earlier, the Agency coordinates the 
sharing of information with state insurance de-
partments.  This sharing of information can evolve 
around the unethical and sometimes illegal sales 
practices used to confuse and mislead consumers.  
Additionally, consumer complaints alleging viola-
tions of the federal regulation that raise issues 
under State law will be shared with State regula-
tors pursuant to information sharing agreements. 

Scope of the Regulation 

Thrift institutions and other depository institutions 
have become increasingly involved in selling insur-
ance products or annuities to consumers.  The ICP 
rule establishes strict consumer protections in con-
nection with the retail sale of insurance products or 
annuities to consumers.    

The ICP rule applies to any thrift institution sell-
ing, soliciting, advertising, or offering insurance 
products or annuities to a consumer. It also applies 
to any other individual or entity (including a sub-
sidiary or affiliate of the institution) selling, 
soliciting, advertising, or offering insurance prod-
ucts or annuities to a consumer at an office of or 
on behalf of the thrift institution. Under the ICP 
rule, the institution or any other individual or entity 
(including subsidiaries or affiliates) is considered 
to be a “covered person” when the individual or 
entity sells, solicits, advertises, or offers an insur-
ance product or annuity and at least one of the 
following applies: 

• The person represents to a consumer that the 
sale, solicitation, advertisement, or a offer of 
any insurance product or annuity is by or on 
behalf of the thrift institution;  

• The thrift institution refers a consumer to a 
seller of insurance products or annuities and 
the institution has a written contractual ar-
rangement to receive commissions or fees 
derived from the sale; or 
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• Documents evidencing the sale, solicitation, 
advertising, or offer of an insurance product or 
annuity identify or refer to the thrift institution. 

The provisions of the regulation prohibit certain 
sales practices and misrepresentations and require 
disclosures to be made in connection with the sale 
of any insurance product or annuity to a consumer.  
These provisions enhance consumer protection and 
lessen the possibility of confusion that insurance 
products often present to consumers.  

The regulation deals with three key areas: (1) pro-
hibited practices, (2) disclosures and advertising, 
and (3) separation of banking and nonbanking ac-
tivities.  

Prohibited Practices (12 CFR 536.30) 

Antitying and Anticoercion Prohibitions 

Tying typically involves requiring a consumer to 
purchase a “tied product or service” from a thrift 
institution or an affiliate. However, these practices 
are generally illegal under section 5(q) of the Home 
Owners’ Loan Act (12 U.S.C 1464(q)). The ICP 
rule makes clear that tying the availability of credit 
to the purchase of an insurance product or annuity 
is a prohibited practice.  

Insurance and annuity sales practices must comply 
with the anti-tying and anti-coercion prohibitions 
of the ICP rule. Under the ICP rule, a thrift institu-
tion or any person at an office of the institution, or 
acting on behalf of the institution, may not engage 
in any sales practice that would lead a consumer to 
believe that an extension of credit, in violation of 
the anti-tying provisions under section 5(q) of the 
Home Owners’ Loan Act, is conditional upon ei-
ther: 

• The purchase of the insurance product or an-
nuity from the thrift institution or any of its 
affiliates; or 

• An agreement not to obtain or a prohibition on 
the consumer from obtaining the insurance 
product or annuity from an unaffiliated entity. 

Prohibition on Misrepresentations 

A second prohibited practice is the misrepresenta-
tion of the characteristics of insurance products or 
annuities. Misrepresentations made through sales 
practices or used in advertisements are strictly 
prohibited in the sale of insurance products or an-
nuities. Under the ICP rule, a thrift institution, or 
any person at an office of the institution, or acting 
on behalf of the institution (or a subsidiary of the 
institution), may not engage in any sales practice, 
or use any advertisement that may mislead a con-
sumer or otherwise cause a consumer to reach an 
erroneous belief with respect to: 

• The fact that insurance products or annuities 
are not backed by the federal government, or a 
thrift institution; 

• The fact that insurance products or annuities 
are not insured by the Federal Deposit Insur-
ance Corporation;  

• The fact that in the case of insurance products 
or annuities which involve investment risk, that 
there is an investment risk, including the poten-
tial to lose principal value; or 

In the case of a thrift institution or subsidiary of a 
thrift institution at which insurance or annuity 
products are sold or offered for sale, the fact that: 

• The approval of any extension of credit to a 
consumer may not be conditioned on the pur-
chase of an insurance product or annuity by 
the consumer from the thrift institution or a 
subsidiary of a thrift institution; and 

• The consumer is free to purchase the insurance 
product or annuity from another source. 

Domestic Violence Discrimination 

The third prohibited practice covered in the ICP 
rule is domestic violence discrimination 
(536.30(c)). This prohibited practice includes any 
practice that considers domestic violence as a crite-
rion in any decision with regard to the offering, 
selling, underwriting, pricing, renewal, or payment 
of claims of any life or health insurance product.   
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Disclosures and Advertisements 

In order to address concerns of prohibited and in-
appropriate sales practices involving 
misrepresentation, tying of products and coercion, 
covered persons must provide certain disclosures 
to consumers. The regulation requires two types of 
disclosures - insurance and credit.  

Insurance disclosures are required before the com-
pletion of the initial sale of any insurance product 
or annuity. Credit disclosures are required at the 
time the consumer applies for an extension of 
credit in connection with which an insurance prod-
uct or annuity is solicited, offered, or sold.   

All disclosures must be readily understandable, 
meaningful, conspicuous, simple, direct, and de-
signed to call attention to the nature and 
significance of the information provided. While the 
ICP rule does not contain model forms for disclo-
sures, it does provide examples of the types of 
methods to use that call attention to the nature and 
significance of the information contained in the 
disclosures.   

Adherence to the disclosure provisions of the regu-
lation is the foundation of a well-balanced 
insurance sales compliance program. It is essential 
that consumers be made to understand potential 
risks associated with insurance or annuity prod-
ucts.  

Insurance Disclosures 

When offering a consumer an insurance product or 
annuity, a thrift institution or the person engaged in 
insurance sales at an office of the institution or on 
behalf of the institution must disclose that: 

• The insurance product or annuity is not a de-
posit of, or other obligation of, or guaranteed 
by a thrift institution, or any affiliates of a 
thrift institution; 

• The insurance product or annuity is not in-
sured by the Federal Deposit Insurance 
Corporation (FDIC) or any other agency of the 
United States, a thrift institution or an affiliate 
of a thrift institution; and 

• In the case of an insurance product or annuity 
involving investment risk, that there is invest-
ment risk associated with the product including 
the possible loss of value. 

There are however, some instances, where the first 
or second disclosures may not be accurate and 
would therefore not be required. An example of 
this is the disclosure that the product is not insured 
by any federal agency when it actually is, such as 
Federal Flood Insurance, which is backed by 
FEMA. 

Generally, the insurance disclosures discussed here 
must be provided both orally and in writing before 
completion of the initial sale of any insurance 
product or annuity. However, several exceptions 
apply to the delivery of these disclosures 

Exceptions to providing insurance disclosures are 
as follows: 

• Oral disclosures are not required when a sale 
of an insurance product or annuity is con-
ducted through the mail; 

• If the sale is conducted by telephone, the writ-
ten disclosures may be provided by mail within 
three business days, beginning on the first 
business day after the sale (Note: Oral disclo-
sures must still be provided); 

• Written disclosures may be provided electroni-
cally, if the consumer affirmatively consents 
AND the disclosures are provided in a form 
that can be printed out or stored electronically 
by a consumer; and 

• Oral disclosures are not required when written 
disclosures are provided electronically. 

Credit Disclosures 

In connection with an application for extension of 
credit, with which a thrift institution intends to of-
fer, solicit, or sell an insurance product or annuity, 
additional disclosures must be provided at the time 
of application.  Under these circumstances, a thrift 
institution or the person engaged in insurance sales 
at an office of the institution or on behalf of the in-
stitution must disclose that the thrift institution 
may not condition an extension of credit on either:  
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• The consumer’s purchase of an insurance 
product or annuity from the thrift institution or 
any of its affiliates; or 

• The consumer’s agreement not to obtain, or a 
prohibition on the consumer from obtaining, an 
insurance product, or annuity from an unaffili-
ated entity. 

Credit disclosures must be provided orally and in 
writing at the time a consumer applies for an ex-
tension of credit with which an insurance product 
or annuity is solicited, offered, or sold. However, 
several exceptions apply to the delivery of credit 
disclosures. 

Exceptions: 

• If the consumer applies for credit through the 
mail, oral disclosures are not required;  

• If the consumer applies for credit over the 
telephone, the written disclosures may be 
mailed to the consumer within three business 
days beginning on the first business day after 
the application is taken (Note: Oral disclosures 
must still be provided);  

• The consumer expressly agrees to receive writ-
ten disclosures electronically in a form that can 
be retained or obtained later, such as by print-
ing or storing them electronically; and 

• Oral disclosures are not required when written 
disclosures are provided electronically. 

Consumer Acknowledgment 

A thrift institution or any other individual or entity 
at an office of the institution or acting on behalf of 
the institution must obtain a written acknowledge-
ment of receipt from the consumer at the time 
insurance or credit disclosures are provided or at 
the time of the initial purchase. These acknowl-
edgements must be provided in paper form or in 
electronic format. However, oral acknowledgments 
are permitted for telephone transactions, provided 
the thrift institution or person at an office of the 
institution or acting on behalf of the thrift institu-
tion, maintains sufficient documentation showing 
the acknowledgment was received and makes “rea-
sonable efforts” to obtain a written 
acknowledgment from the consumer.    

Consumer acknowledgment is a key component of 
the regulation because it provides documented 
proof that the consumer received the disclosures 
before purchasing the insurance product or annu-
ity.  

Advertisements 

Advertisements and promotional material for in-
surance products or annuities generally must 
include the insurance disclosures. However, short 
form model language insurance disclosures can be 
used in visual media, such as television broadcast-
ing, ATM screens, billboards, signs, posters and in 
written advertisements and promotional materials, 
such as brochures. Examples of approved short 
form disclosures are: 

• Not a deposit; 

• Not FDIC insured; 

• Not insured by any Federal Government 
Agency; 

• Not guaranteed by the thrift institution; and 

• May go down in value. 

Short form disclosures can only be used for insur-
ance disclosures and do not apply in the case of 
credit disclosures. The credit disclosure must be 
provided in full text each time it is required. Dis-
closures made through electronic media, such as 
those posted on a thrift institution’s web site, must 
be configured to ensure the consumer affirmatively 
consents to the required disclosure to complete the 
transaction. This assures the disclosure is being 
“meaningfully provided” to the consumer. (See 12 
CFR 536.40(c)(6)(iii)). 

Disclosures are not required in advertisements and 
promotional material when the advertisements and 
promotional materials are considered of a general 
nature. Advertisements and promotional material 
are general in nature when describing or listing the 
products offered by the institution.  For example, 
an institution may list “credit life” or “home own-
ers” insurance as products available from the 
institution, without making the disclosures. How-
ever, the regulation does not explain what types of 
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information on products may be included in an ad-
vertisement deemed to be of a general nature.    

Segregation of Functions  

Selling or offering insurance products or annuities 
on the premises of an institution may give the im-
pression that these products are FDIC insured or 
guaranteed by the institution.  In order to minimize 
consumer confusion, insurance sales activities are 
required “to the extent practicable” to be “physi-
cally segregated” from the areas in which the 
institution routinely accepts retail deposits from the 
public. The federal banking agencies clarified that 
the area where an institution routinely receives re-
tail deposits is generally limited to the teller lines 
and teller windows.   

Areas where insurance products or annuity sales 
take place must be clearly delineated, and distin-
guished from the teller lines and teller windows.  
However, in situations where physical space is lim-
ited, preventing sales from being conducted in a 
distinct area, the management of the institution has 
a heightened responsibility to ensure appropriate 
measures are in place to minimize consumer con-
fusion.  

Referral Fees 

Institution employees, such as tellers and in limited 
circumstance platform personnel, who accept de-
posits from the public in an area where such 
transactions routinely take place, may refer a con-
sumer seeking to purchase an insurance product or 
annuity to a qualified person selling that product.  
A qualified person must be appropriately licensed 
under applicable state insurance licensing stan-
dards with regard to specific insurance products or 
annuities being sold or recommended. The deposit 
taking person making the referral (typically a 
teller) is entitled to receive compensation, ONLY 
when two conditions occur: 

• First, the compensation paid for the referral is 
no more than a one-time, nominal fee of a 
fixed – dollar amount for each referral; and 

• Second, the compensation is paid regardless of 
whether a sale results from the referral. 

A thrift institution must ensure that its employees 
receive adequate training regarding the strict limi-
tations on their referral activities. In general, such 
employees are not permitted to discuss general or 
specific characteristics of insurance products or 
annuities being offered, advertised, or sold by the 
institution or on behalf of the institution. 

Consumer Grievance Process 

Any consumer who believes that a thrift institution 
or any person at an office of the institution or act-
ing on behalf of the institution violated the 
requirements of the regulation may file a complaint 
with the appropriate OTS Regional office or the 
Washington, DC headquarters.   

Examination Procedures 

Examination Objectives 

1.   Determine the quality of the institution’s es-
tablished compliance policies, procedures, 
practices, and oversight by management re-
garding insurance sales activities.  

2.    Assess the effectiveness of the institution’s 
internal compliance management program for 
monitoring insurance or annuity sales activi-
ties and applicable state regulatory 
requirements for these activities. 

3.  Determine whether the institution implements 
appropriate measures to ensure consumers re-
ceive, understand, and acknowledge the 
receipt of insurance and credit disclosures as-
sociated with initial sales of insurance 
products or annuities. 

4. Determine whether the institution’s advertise-
ments and promotional materials contain the 
minimum insurance disclosures. 

5.   Obtain commitments from management for 
corrective action when policies, procedures, or 
management oversight is deficient or when 
you identify violations. 
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Examination Procedures 

A.    Understand Insurance Operations 

Understanding how to assess compliance risks as-
sociated with insurance or annuity sales programs 
presents a challenge in light of functional regula-
tion (discussed earlier in Section 380 of the CAH) 
as enacted by the Gramm-Leach-Bliley Act (the 
Act). Functional regulation does not limit your 
ability to examine insurance activities carried out 
directly by the institution or a thrift holding com-
pany. Furthermore, it does not in any way limit the 
applicability of the insurance consumer protection 
regulation (12 CFR Part 536). Essentially, the in-
surance consumer protection regulation applies to 
thrift institutions, as well as other persons (includ-
ing functionally regulated affiliates, subsidiaries, 
or any other entity) selling, soliciting, advertising, 
or offering an insurance product or annuity at an 
office of the thrift institution or on behalf of the 
thrift institution.  

Where the institution relies on an insurance com-
pany or other functionally regulated entity, 
(affiliate or subsidiary of any insured depository 
institution) or any other third party provider to 
administer selling insurance or annuities at an of-
fice of the thrift institution or on behalf of the 
institution, management cannot abdicate its com-
pliance management responsibility for maintaining 
oversight of the program to the third party. Under 
this structure, the role of institution management 
involves regular oversight and monitoring of the 
functionally regulated entity or third party sales 
operation for ensuring compliance with written 
agreements, institution policy, and applicable laws 
and regulations. This oversight includes establish-
ing a compliance management program to evaluate 
compliance by the functionally regulated entity or 
other third party provider with the appropriate po-
lices and procedures.  

Regardless of the structure of the insurance sales 
program, institution management must ensure that 
it has adequate internal controls and procedures for 
accomplishing active oversight of sales activities 
conducted by the institution, at an office of the in-
stitution or on behalf of the institution.   

B. Scoping (Level I)    

You should obtain information necessary to con-
duct the scoping review through the PERK 
package, the functionally regulated entity and its 
primary regulator or from other available pre-exam 
preparation methods whenever feasible. 

1. Through discussions with institution manage-
ment and review of available reports and 
information, evaluate the institution’s organ-
izational structure (i.e. direct sales, service 
corporation, subsidiary, affiliates, or third - 
party arrangements) of insurance sales opera-
tions. 

Consider the following:  

a.   Determine whether the institution conducts 
sales directly or through another entity 
and, if the latter, whether the entity is a 
functionally regulated entity; 

b.   Determine the types of insurance products 
or annuities offered, solicited, advertised, 
or sold.  

2. Review the assignment of management re-
sponsibilities for overseeing the institution’s 
insurance activities, however conducted. 

3.  Review the reporting relationships, reporting 
frequency and standards established by the in-
stitution to achieve accountability, and the 
record of Board involvement in developing 
and overseeing the institution’s insurance 
business plan and activities. 

4.    Obtain and review the consumer complaints 
record of the institution (or any entity engaged 
in insurance sales at an office of the thrift in-
stitution or on behalf of the institution) with 
OTS or any other relevant agency with re-
spect to insurance or annuity sales practices, 
advertising, or other conduct related to the 
consumer protections afforded by the regula-
tion. 

5.   Obtain and review any written agreements be-
tween the institution and entities engaged in 
insurance or annuity sales at an office of the 
thrift institution or on behalf of the institution 
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with respect to representations and warranties 
covering obligations of both parties. 

6.  Obtain and review any monitoring reports 
covering litigation involving insurance activi-
ties conducted by, at, or on behalf of the 
institution. 

Use this review and analysis to identify areas of 
risk with respect to compliance with the regulation 
and plan your examination of the institution’s in-
surance activities to best address those concerns 
and meet the objectives of this examination pro-
gram. When identifying areas of risk, consider 
each substantive compliance area addressed by the 
regulation and identified as an element of Level II 
analysis. 

C. Analysis of Compliance Management 
Capacity and Execution (Level II) 

For each substantive compliance area that follows 
determine whether (i) policies and procedures es-
tablish standards for product delivery in 
accordance with enumerated regulatory obliga-
tions, and (ii) controls, monitoring, audits, and 
complaint resolution processes are used to manage 
insurance activities in compliance with those insti-
tutional standards and regulatory obligations. 

Evaluate the compliance management program of 
the institution by making the determinations called 
for in each substantive area. When conducting an 
evaluation, you may consider judgmentally sam-
pled transactions or other operational report checks 
where necessary to confirm your conclusions about 
the adequacy of management’s compliance pro-
gram.    

For insurance and annuity sales operations con-
ducted at an office of the thrift institution or on 
behalf of the institution by a functionally regulated 
entity:  (i) obtain and review any public reports 
available from the institution used for its internal 
review and monitoring of the functionally regulated 
entity’s insurance sales program; (ii) obtain and 
review any reports available from the functionally 
regulated entity pursuant to the latest agency guid-
ance; and (iii) obtain and review any reports 
available from state insurance regulators with 
oversight responsibility for the functionally regu-

lated entity involved in the institution’s sales 
activities subject to the regulation. 

Use these materials to make the determinations 
called for in the following Level II analysis when 
the activity being reviewed is conducted through a 
functionally regulated entity.   

Where the institution’s policies, procedures, sys-
tems, or internal controls fail to properly assure 
compliance by it or those who conduct insurance 
activities for it, you should conduct a more proba-
tive transactions or operations review of the 
deficient area (Level III).  

Sales Practices 

1.   Determine whether policies and procedures 
governing personnel engaged in insurance or 
annuity sales, prohibit practices such as: 

• misleading any person to believe that an 
extension of credit is conditional upon the 
purchase of an insurance product or annu-
ity from the thrift institution or any of its 
affiliates (12 CFR 536.30(a)(1)); 

• misleading any person to believe they can-
not purchase insurance products from an 
unaffiliated entity (536.30(a)(2)); 

• misleading any person concerning the lack 
of FDIC insurance or investment risk (12 
CFR 536.30(b)) associated with an insur-
ance product or annuity; and 

• discriminating against victims of domestic 
violence in  the offering or sale of any life 
or health insurance products (12 CFR 
536.30(c)). 

by reviewing: 

• institution’s polices and procedures; 

• training programs and other means used 
by management to communicate and rein-
force policies and procedures; and 

• the process used by management to main-
tain policies and procedures current with 
changes in regulatory obligations. 
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2.   Determine whether management uses internal 
controls, monitoring, audits, and complaint 
resolution processes relating to sales practices 
to maintain compliance with the institution 
standards and regulatory obligations by evalu-
ating: 

• record keeping rules that establish a com-
pliance “paper” trail for sales practices 
and any audit of those rules or records; 

• any program of internal oversight of sales 
personnel activities including  individual 
performance evaluations, or customer sur-
veys or other feedback covering sales 
practices, or monitoring of live or taped 
sales calls or presentations; 

• any disciplinary or corrective personnel 
actions taken with respect to infractions of 
institution sales practice standards or regu-
latory sales practice requirements; and 

• management’s handling of consumer com-
plaints regarding sales practices. 

3.    Determine whether policies and procedures 
governing referral fees ensures that persons 
who accept deposits in areas where deposit-
taking is routinely conducted, receive only a 
one-time nominal fee of a fixed dollar amount 
for each referral, independent of whether the 
referral results in a transaction, 

by reviewing: 

• institution policy and procedures; 

• training programs and other means of 
communicating compensation policies 
and procedures with eligible personnel, 
especially tellers; and/or 

• the understanding and experience of eli-
gible personnel about  referral 
compensation by interviewing them. 

4.   Determine whether internal controls, monitor-
ing, audits, and complaint resolution 
processes relating to referral compensation are 
used by management to maintain compliance 
with institution standards and regulatory obli-
gations by evaluating: 

• systems used to authorize payment of re-
ferral compensation; 

• reports generated by payroll accounting 
systems that track referral compensation 
and any audit reports of those systems; 
and 

• any program of internal oversight of com-
pensation practices. 

Advertising 

1. Determine whether policies and procedures 
governing the preparation of advertising or 
promotional materials for the marketing of in-
surance or annuity products: 

 (i)  prohibit misleading any person concerning: 

• the federal guarantee status, or invest-
ment risk associated with an insurance 
product (12 CFR 536.30 (b)); 

• the tying of credit approval to the pur-
chase of an insurance product (12 CFR 
536.30(b)(3)(i)); or  

• whether the person is free to purchase 
an insurance product from another 
source (12 CFR 536.30(b)(3)(ii)); and  

(ii) require that regulatory mandated disclo-
sures are appropriately included in 
advertising copy or promotional materials 
(536.40(c)(5), 

by reviewing: 

• the institution’s policies and procedures; 
and 

• any guidelines or specifications estab-
lished for personnel (including 
advertising agencies) with respect to the 
requisite content of advertising copy or 
promotional materials. 

2.    Determine whether internal controls, monitor-
ing, audits, and complaint resolution 
processes relating to advertising and promo-
tional materials are used by management to 
maintain compliance with institution stan-
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dards and regulatory obligations by evaluat-
ing: 

• the role of compliance personnel in the vet-
ting of advertising copy or promotional 
materials prior to publication; 

• any programs of internal oversight or audit 
of advertising copy or promotional materi-
als; 

• any corrective action taken with respect to 
inaccurate, misleading or incomplete ad-
vertising copy or promotional materials 
that were published; and  

• management’s handling of consumer com-
plaints regarding inaccurate, misleading, 
or incomplete advertising copy or promo-
tional materials. 

Disclosures and Acknowledgments 

1.   Determine whether policies and procedures 
governing the delivery of insurance and credit 
disclosures (12 CFR 536.40) require the fol-
lowing actions: 

• insurance disclosures be given to consum-
ers prior to the initial purchase of 
insurance products or annuities (12 CFR 
536.40 (c)(1)); 

• credit disclosures be given to consumers at 
the time of application for an extension of 
credit in connection with which an insur-
ance product or annuity is solicited, 
offered, or sold (12 CFR 536.40(c)(1)); 

• electronic disclosures be provided in a 
format the consumer can retain or obtain 
later (Example - By printing or download-
ing) (12 CFR 536.40 (c)(4); and 

• receipt of consumer acknowledgment of 
insurance and/or credit disclosures (12 
CFR 536.40(c)(7)). 

by reviewing: 

• the institution’s policies and procedures; 

• training programs and other guidelines 
used by management to communicate and 
reinforce disclosure requirements; and 

• sample application and other transaction 
forms to confirm correctness of content. 

2. Determine whether policies and procedures 
governing the content of:  

(i)  Insurance disclosures (12 CFR 536.40) 
require representations that the insurance 
product or annuity: 

• is not a deposit nor guarantee of the in-
stitution; 

• is not FDIC insured or backed by any 
other United States government agency; 

• involves investment risk including pos-
sible loss of principal; and 

(ii) Credit disclosures (anti-tying/anti-
coercion) require representations that an 
extension of credit may not be conditioned 
on the purchase of an insurance product or 
annuity from the institution, an agreement 
by the consumer not to obtain an insurance 
product or annuity or prohibiting the con-
sumer from obtaining an insurance 
product or annuity from an unaffiliated en-
tity,  

by reviewing: 

• the institution’s policies and procedures; 

• training programs and other guidelines 
used by management to communicate and 
reinforce disclosure requirements; and 

• sample application and other transaction 
forms to confirm correctness of content. 

3.   Determine whether management uses internal 
controls, monitoring, audits, and complaint 
resolution processes relating to disclosures to 
maintain compliance with institution stan-
dards and regulatory obligations by 
evaluating:  
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• the systems used to generate disclosures 
and to timely include them in transaction 
paperwork; 

• record keeping rules that establish a com-
pliance track record with respect to the 
delivery of disclosures; 

• any program of internal oversight of dis-
closure content and delivery ensuring 
consumers receive and acknowledge the 
receipt of insurance and/or credit disclo-
sures; 

• the role of compliance personnel in moni-
toring disclosure content, ensuring it is 
presented in a timely and meaningful form; 
and 

• management’s handling of consumer com-
plaints regarding incomplete, inaccurate, 
or untimely disclosures or non-receipt of 
disclosures.  

Qualifications and Licensing (12 CFR 536.60) 

1.   Determine whether policies and procedures 
governing the qualifications and licensing of 
sales representatives establish standards that: 

• require all sales representatives be appro-
priately licensed and qualified under 
applicable state licensing standards to sell 
specific insurance or annuity products; and 

• ensure institution personnel not qualified 
or licensed are prohibited from  marketing 
or selling insurance or annuity products. 

by reviewing: 

• the institution’s policies and procedures; 

• guidelines established for ensuring sales 
representatives receive training on new or 
revised laws and regulations that may af-
fect licensing requirements; 

• training programs and other guidance for 
personnel not qualified to sell insurance; 
and 

• any forms used for reporting or certifying 
to the institution the qualifications of sales 
representatives.  

2.   Determine whether management uses internal 
controls, monitoring, and audits that relate to 
the qualifications and licensing of sales repre-
sentatives to maintain compliance with 
institution standards and regulatory obliga-
tions by evaluating: 

• whether personnel record keeping systems 
track qualifications, license renewals, and 
sanctions of insurance sales representa-
tives; 

• any program of internal oversight or audit 
pertaining to the  qualification and licens-
ing requirements of sales representatives; 
and 

• the process used for conducting reference 
checks and license verifications when hir-
ing or contracting with insurance sales 
personnel or agencies. 

Location of Insurance Sales Activities 

1. Determine whether insurance or annuity sales 
activities in an institution branch or office 
must be conducted in a location that is physi-
cally distinct and segregated from routine 
deposit taking areas of the institution (typi-
cally teller windows and teller lines, (12 CFR 
536.50))  

by reviewing: 

• institution policies and procedures; 

• training programs and other guidance for 
personnel to assure they understand the 
physical segregation requirement; and 

• any standards or model floor plans estab-
lished by the institution with respect to 
office layout when insurance activities are 
conducted in a branch or office of the 
institution; 

2.   Determine whether internal controls, monitor-
ing, audits, and complaint resolution 
processes concerning physical location of 
insurance activities are used by management 
to maintain compliance with institution stan-
dards and regulatory obligations by 
evaluating:  
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• any method of reporting or verifying local 
management compliance; 

• any program of internal oversight or test-
ing used to confirm physical separation of 
insurance and deposit-taking activities; 
and 

• management’s handling of consumer com-
plaints regarding the location of insurance 
sales activities. 

Concluding Level II Analysis 

Based on the results of the foregoing procedures, 
evaluate the performance of compliance manage-
ment to determine whether a more extensive 
analysis is required.  If you conclude that institu-
tion 

• policies and procedures, 

• internal controls and self evaluation, and 

• management’s record of taking appropri-
ate corrective action, 

demonstrate good management performance and 
thorough regulatory compliance, then further 
analysis to complete your examination is not nec-
essary. 

D. Transactions Analysis (Level III)  

a.  When the institution’s compliance management 
performance is deficient for a particular area 
or the examiner cannot otherwise reach a sub-
stantiated conclusion about the adequacy of 
the institution’s compliance performance, con-
duct sufficient transaction or operations 
analysis to determine the extent of the defi-
ciency, the presence of regulatory violations, 
and the corrective action(s) required.   

b.   Conduct or expand transaction samples, ac-
count record reviews, or interviews of sales 
personnel covering the substantive areas where 
you have noted deficiencies.   

This detailed analysis should enable you to deter-
mine whether regulatory violations: 

• are thrift-wide or limited to a particular geo-
graphic market or decision-center; 

• involve single or multiple product(s); or 

• are systemic; repeated, but not systemic; or 
infrequent. 

An institution may conduct an analysis at this level 
under the directions of the examiner, when the re-
gion is confident that the institution can do so 
reliably. 

c.   Where (1) the institution’s compliance man-
agement is deficient in monitoring the 
insurance or annuity sales activities conducted 
by a functionally regulated entity engaging in 
the activity at an office of or on behalf of the 
institution and (2) those sales activities fail, or 
you suspect those sales activities fail, to com-
ply with institution policies and the Insurance 
Consumer Protection Regulation (12 CFR Part 
536) the following procedures should be ap-
plied: 

(i)  Review and discuss your findings/concerns 
relating to the functionally regulated en-
tity’s sales activities with your supervisor, 
regional counsel, and assistant Regional 
Director; 

(ii)  Consult the latest agency guidance regard-
ing examining functionally regulated 
entities;  

(iii) If you determine an examination of the 
functionally regulated entity is deemed 
necessary, proceed in accordance with the 
latest agency guidance. Document the ba-
sis of your decision. 

E. Formulate Conclusions 

After performing the examination procedures, you 
should: 

a.   Summarize the results of your Level I Scoping 
Analysis and the focus it provides for Level II 
Compliance Review. Describe the basis for 
conducting any Level III review;  
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b.   Identify and record weaknesses in internal con-
trols, compliance management, or other areas; 

c.   Identify and record violations of regulatory re-
quirements or other pertinent findings;  

d.  Discuss suspected violations of state law by 
the institution or its functionally regulated pro-
vider with your supervisor and regional 
counsel, to decide what information to share 
with State Insurance regulators. 

e.   Discuss findings with institution management 
and obtain a commitment for corrective action.   

f.   State conclusions and overall evaluation in re-
port of examination;  

g.   Determine the need for supervisory or en-
forcement action. 
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